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Court of Appeals of the District of Colombia. 


No. 3106. 

The United States of America ex Relatione Mabel Stricker 

Prettybull, Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 59981. 

The United States of America ex Relatione Mabel Stricker 

Prettybull, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed*: 
ings had, in the above-entitled cause, to wit:— 


i 
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Petition for Mandamus. 

Filed February 1G, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 59981. 


The United 


States of America ex Relatione Mabel Stricket; 
•Prettybull, Plaintiff, 


vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 


To the Supreme Court of the District of Columbia: 

Your petitioner respectfully alleges and shows to the Court: 

That your petitioner, who is of the age of 28 years, and who now 
resides, and all of her life-time has resided, within the limits of the 
Yankton Indian Reservation, in Charles Mix County, South Dakota, 
presents this her petition for mandamus against the defendant, 
Franklin K. Lane, who continuously was since the 4th day of March, 
1918, has been and now is, the duly appointed, qualified and acting 
Secretary of the Interior for the United States of America; your said 
petitioner having with reference to the matters and things here in 
controversy, as hereinafter set forth, no other or adequate remedy 
save to appeal to this Honorable Court to issue the Writ of Mandamus 
against the said defendant as hereinafter prayed for; and thereupon 
your petitioner respectfully alleges and represents: 

First. That your petitioner is a member of the Yankton Sioux 
Tril >e of Indians, is a citizen of the United States and of the State 
of South Dakota, and resides within the limits of the Yankton Indian 
Reservation, in Charles Mix Countv, South Dakota. 

2 Second. That on the 8th day of May, 1891, the United States 

of America, by and through the official action of the Secre¬ 
tary of the Interior and under and by virtue of the Act of Congress 
approved February 8, 1887, duly and legally allotted to your peti¬ 
tioner, as a member of the said Yankton Sioux tribe of Indians, the 
land described as the Southeast quarter of the Southwest quarter 
of Section twenty-seven (27), in Township Ninety-seven (97), North 
of Range Sixty-four (64), West of the Fifth Principal Meridian; 
that on the 24th day of November, 1894, the United States of 
America, by and through the official action of the Secretary of the 
Interior and under and by virtue of the Act of Congress approved 
February 8, 1887, as amended by the Act of Congress approved Feb¬ 
ruary 28, 1891, also duly and legally allotted to your petitioner, as 
a member of the said Yankton Sioux Tril>e of Indians, the land de¬ 
scribed as the Northwest quarter of the Northeast quarter of Section 
thirty-four (84), in Township Ninety-seven (97), North of Range 
Sixty-four (G4), West of the Fifth Principal Meridian, both of 
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which said tracts of land being within and constituting a part of the 
Yankton Indian Reservation, in Charles Mix County, South Dakota; 
that pursuant to said Act of Congress approved February 8, 1887, 
patents were duly and legally issued and delivered to your petitioner 
bv the t nited States for the said above described tracts of land, by 
the terms and conditions of which Patents, as required by the said 
Act of Congress approved February 8, 1887, the United States of 
America undertook and declared that it then did and would hold 
the said lands, subject to all of the restrictions contained in the fifth 
section of said Act of Congress, for the period of twenty-five years in 
trust for the sole use and benefit of your petitioner or in case 
8 of her decease, of her heirs, according to the laws of the State 
of South Dakota, and that at the expiration of said period it 
would convey the same by patent to vour petitioner, or her heirs, as 
aforesaid, in fee, discharged of said trust and free of all charge or 
incumbrance whatsoever; provided, that the President of the United 
Stages might, in his discretion, extend the said period. 

Third. That your petitioner now is. and continuously ever since 
the time of the allotting of the said land to her, as aforesaid, has 
been, in the sole and exclusive possession and use of the said land 
under and in pursuance of the provisions of the said allotment pat¬ 
ents so issued and delivered to her by the United States of America; 
that the said land at the time of the allotment thereof to your peti¬ 
tioner, as aforesaid, was a part of the Yankton Indian Reservation 
and was in all respects lawfully subject to be allotted to your peti¬ 
tioner as a member of the Yankton Sioux tribe of Indians hv the 
United States of America, by and through the official action of the 
Secretary of the Interior; that neither the United States of America, 
nor any person, nor any corporation has ever at any time since the 
making of said allotment claimed any right, title or interest what¬ 
soever in or to the said land adverse to the right, title and interest of 
your |)etitioner therein by reason of the allotment of said land to 
her. as aforesaid. 

Fourth. That on or about the 20th day of April, 1910, the exact 
date thereof being to your petitioner unknown hut well known to the 
defendant from the record thereof in his possession and under his 
direct control, the defendant as Secretary of the Interior, having 
shortly prior thereto made and caused to he made an investi- 
4 gation touching the competency and capability of your peti¬ 
tioner to manage her affairs and having found and deter¬ 
mined and being satisfied that your petitioner was and is competent 
and capable of managing her affairs, acting under and in accordance 
with the authority conferred iq>on him by the Act of Congress ap¬ 
proved May 8, 1906, 84 Stats. L. 18*2, and in consideration of an 
application therefor duly signed by your petitioner at the request of 
the defendant through his subordinate officers and dulv filed and 
presented to him. deposited in the United States General Land Office 
at Washington, District of Columbia, his order duly made and signed 
by him that a patent in fee simple for the said land be issued to vour 
petitioner, and the defendant as Secretary of the Interior did there- 
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upon, acting under the authority conferred upon him bv the said 
Act of Congress approved May 8, 1906, cause to be issued to your 
petitioner a patent in fee simple of said land, whereby the said land 
and the title in fee simple thereof l>ecame fully vested in your peti¬ 
tioner, with all restrictions pertaining thereto as to sale or otherwise 
wholly removed and with all right, title and interest of the United 
States of America thereto, together with all jurisdiction and control 
thereof on the part of the defendant as Secretary of the Interior 
ended. 

Fifth. That the said patent in fee simple of the said lands so 
caused to l>e issued to your petitioner by the defendant as Secretary 
of the Interior, as aforesaid, was on the said 26th day of April, 1916, 
or thereabouts, duly and regularly signed by the President of the 
United States and sealed with the seal of the United States General 
Land Office, was thereupon duly and regularly countersigned by 
the Recorder of the United States General Land Office and 

5 duly and regularly recorded by him in the United States Gen¬ 
eral Land Office in a lx>ok there regularly kept for the purpose 

of recording such instruments, and that all things legally necessary 
to be done in connection with the issuance and recording of the said 
patent in fee simple in order to constitute it a valid and complete 
patent in fee simple of the said lands and to entitle your petitioner to 
the delivery thereof were fully done and performed on or before the 
said 26th day of April, 1916, or therealouts. 

Sixth. That shortly prior to the 13th day of May, 1916, your 
petitioner was notified by the defendant as Secretary of the Interior 
by and through the United States Superintendent in charge of the 
Indian Office of the Yankton Indian Reservation at Greenwood, 
South Dakota, that the defendant would be in Greenwood on said 
date having with him then and there for delivery your petitioner’s 
said patent in fee simple, together with a large number of other pat¬ 
ents in fee simple for lands on the Yankton Indian Reservation 
caused to be issued bv him to numerous other members of the said 
Yankton Sioux tribe of Indians, and that your petitioner, together 
with others to whom patents in fee simple had been issued, as afore¬ 
said, should be in Greenwood at the office of the Yankton Indian 
Agency on said date to receive the said patents in fee simple; that 
your petitioner went to Greenwood on said date for said purpose, 
but that the defendant, notwithstanding that he had then and there 
in his possession petitioner’s said patent in fee simple, neglected 
and refused to deliver to your petitioner her said patent in fee sim¬ 
ple, but without your petitioners consent or approval took it away 
with him to the City of Washington, District of Columbia, 

6 where he ever since has had and now has it in his possession 
and under his direct control. 

Seventh. That prior to the time of the commencement of this 
action your petitioner demanded of the defendant to deliver to her 
her said patent in fee simple, but that the defendant refused and 
now refuses arbitrarily and without right or authority, to deliver to 
your petitioner her said patent in fee simple and that your peti¬ 
tioner has no other remedy or redress in the premises than to apply 
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to tliis Honorable Court for its Writ of Mandamus requiring and 
commanding the defendant forthwith to deliver to your petitioner 
her said patent in fee simple. 

Wherefore, Your petitioner prays that this Honorable Court 
grant, issue and award a peremptory Writ of Mandamus to the de¬ 
fendant requiring and commanding him forthwith to deliver to 
your petitioner the said patent in fee simple so caused to be issued 
by the defendant as Secretary of the Interior to your petitioner for 
the land in the petition herein above described and set forth, or that 
if the defendant shall have mutilated or destroyed the said patent 
in fee simple or suffered any other person so to do, requiring and 
commanding him forthwith to issue and deliver another in lieu 
thereof, of like date and tenor and for all other and further relief 
to which your petitioner may be by law entitled by reason of the 
premises, together with her costs herein sustained. 

GEORGE M. CASTER, 
SAMUEL HERRICK, 

Attorneys for Petitioner. 


State of South Dakota, 

County of Charles Mis, ss: 

Mabel Strieker Prettybull, l>eing first duly sworn, on her 
7 oath deposes and says that she is the petitioner in the above 
entitled cause; that she has read and examined the foregoing 
petition for mandamus, knows the contents thereof and that the 
matters and facts therein set forth are true. 

MABEL STRICKER PRETTYBULL. 

Subscribed and sworn to before me this 18th day of January, 
1917. 

[seal.] R. C. BAKER, 

Notary Public, S. D. 


Rule to Show Cause. 

Filed February 16, 1917. 

******* 

Upon consideration of the petition for mandamus in the above 
entitled cause, it is ordered on this 16th day of February, 1917, that 
the respondent herein show cause on or before the 23rd day of Feb¬ 
ruary, 1917, at 10 o’clock A. M., and in this Court, why a writ of 
mandamus should not issue as prayed in said petition"; provided, 
that a copy of this order l>e served on said respondent on or before 
the 17th day of February, 1917. 


F. L. SIDDONS, Justice. 
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Answer of Respondent. 

Filed March 9, 1917. 

******* 

Comes now Alexander T. Vogelsang, First Assistant Secretary of 
the Interior, and in the alienee of Franklin K. Lane, Secretary of 
the Interior, respondent in the al>ove-entitled cause, Acting 

8 Secretary of the Interior, and for answer to the petition 

herein tiled and hv wav of return to the rule to show cause 

* • 

whv writ of mandamus should not issue, savs: 

That it is true that relator is an Indian of the Sioux tril>e or 
nation and that on the days mentioned in the petition so called 
“trust patents’’ issued in her name and hehalf for the lands de- 
seril>ed therein, l>eing the lands here in controversy; that thereafter, 
and prior to the expiration of the twenty-five year trust period, not¬ 
withstanding that the President of the United States, under due au¬ 
thority of law, had, hv Executive order dated April 20, 1916, ex¬ 
tended said trust period for a further term of ten years, your rc- 
spondent hv false and fraudulent representations was induced, on 
April 28, 1910, to believe and understand that the relator was com¬ 
petent and qualified to manage her own property, and, to that end, 
to receive a patent in fee for the lands held in trust for her by the 
United States; that thereupon, and upon relator’s application, re¬ 
spondent ordered a patent in fee to l>o prepared in order that a con¬ 
veyance of her land to her might he effected; that such patent was 
prepared tearing date of May 4, 1916, and was recorded in the Gen¬ 
eral Land Office as averred in the petition, and by said office for¬ 
warded to the Indian Office for delivery and investiture of seizin in 
the relator; and he is advised that as matter of law, and he there¬ 
fore avers, the vesting of a title in fee simple depended upon the 
delivery of the patent or deed to the relator; that respondent advised 
this relator, among some 160 other Indians in like situation, that 
he would l>e in Greenwood, South Dakota, on May 13, 1916, per¬ 
sonally to deliver said patent or deed to the relator ami to invest her, 
under the law, with full right of citizenship: that he went to 

9 said Greenwood for the purpose of delivering said patent on 
the date last mentioned, hut that before the time set for the 

delivery, to wit, on May 12, 1916, respondent was informed that 
he had been grossly deceived and misled as to the competency of 
the relator and as to her qualifications, prior to the termination of 
the trust period, to receive a patent in fee and competently to man¬ 
age or control her said property; that among other things, he was 
advised that the relator had already entered into an agreement to a 
designing white person engaged in trafficking in Indian lands and 
in acquiring title thereto at a purchase price far below the real value 
of the land. Whereupon, and moved by these considerations, to 
wit, that she was in fact incompetent and that his adjudication of 
her competency had been induced by fraud and misrepresentations, 
he reversed his judgment as to the relator’s competency and refused, 
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and still refuses, to deliver said patent, which by his order of May 
22, 1916, was returned to the General Land Office and marked “Can¬ 
celled.” 

He further states that the fact is, as he is advised and therefore 
avers, that said land, amounting to 80 acres, is worth from $60 to 
$75 an acre or from $4,800 to $6,000; that on May 12, 1916, G. M. 
Caster, who signs the petition herein as her attorney, paid the relator 
the sum of $100 and induced her to sign a writing which relator did 
not read nor was the same read to her, but which she understood 
was a contract agreeing to convey said land to one Helmer Hegnus, 
upon the receipt of her patent, for a consideration of $2,500; that 
thereafter and on June 1, 1916, the relator did execute such 

10 a deed to said Hegnus, the said deed being thereafter on June 
2, 1916, recorded in the proper registry office for Charles Mix 

County, South Dakota, and evidencing a conveyance of the fee sim¬ 
ple title to the said Hegnus; that said deed was procured by said 
Caster and bears bis name as the notary public taking the acknowl¬ 
edgment thereto of the said relator; that when the relator signed 
the same, he is informed and believes, and therefore avers, she was 
not aware that it was a deed conveying her land to said Hegnus, 
but was informed by said Caster that it was merely the same thing 
that she had signed on May 12, 1916; that the relator has received 
merely the aforesaid sum of $100 and in addition thereto a further 
sum of $10 from' said Caster, and has received nothing at all from 
said Hegnus or any other person on account of her said conveyance 
of said land; that the nominal grantee, said Hegnus, has an arrange¬ 
ment with said Caster whereby said Caster has an interest in the 
land conveyed by relator and is a beneficiary in the transaction; 
that the relator has no written undertaking, mortgage, or security 
for the payment of the full purchase price of $2,500, even if said 
price was adequate or reasonably commensurate with the value of 
the land conveyed to said Hegnus. 

He further says that the sole beneficiary of the delivery of the 
patent in fee to said land will not be the nominal relator in the case 
but other designing persons who have taken advantage of the rela¬ 
tor’s incompetency and have, as aforesaid, secured a conveyance en¬ 
forceable against her and with no protection to her, even as to the 
payment of the inadequate consideration, if full conveyance of the 
fee simple should by any act of the respondent be effected in her. 

Wherefore, having made complete answer to the petition and re¬ 
turn to the rule herein issued, he prays that the rule may be 

11 discharged, that the petition may be dismissed with his reason¬ 
able costs, and that he may be permitted to go hence without 

dav. 

ALEXANDER T. VOGELSANG, 

Acting Secretary of the Interior. 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 
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District of Columbia, ss : 

I, Alexander T. Vogelsang, acting Secretary of the Interior, on 
oath depose and say that I have read over the foregoing answer by 
me subscribed and know the contents thereof ; that the matters and 
things therein set forth I am informed are true and I believe them 
to be true. 

ALEXANDER T. VOGELSANG, 

Acting Secretary of the Interior. 

Subscribed and sworn to this 8th day of March, 1917. 

Before me: 

[seal.] W. BERTRAND ACKER, 

Notary l*ublic in and for the 

District of Columbia. 


Demurrer to the Answer of Respondent. 

Filed March 19, 1917. 

******* 

The Relator, Mabel S. Brettybull, says that the answer and return 
of the respondent is bad in substance. 

SAMUEL IIERRICK, 

G. M. CASTER, 

Attorneys for Relator. 

One of the matters of law intended to l>e argued is that the re¬ 
spondent as Secretary of the Interior has no discretion to 
12 refuse to deliver a land patent after same has been signed, 
sealed and recorded, but that such delivery is a mere minis¬ 
terial duty which he should be compelled by mandamus to make. 

SAMUEL HERRICK, 

G. M. CASTER, 

Attorneys for Relator. 


Opinion. 

Filed April 27, 1917. 

******* 

These cases are before the Court on relators’ demurrers to the 
respondent’s answers to the respective petitions for mandamus, and 
arguments in support and in opposition to the demurrers have been 
made, and carefully prepared briefs by both the relators and the 
respondent have been tiled and considered by the Court. 

The pleadings in the case reveal substantially the following con¬ 
tradicted facts: 

The relators are members of the Yankton Sioux Tribe of Indians 
and as such were, on the 8th day of May, 1891, duly and legally 
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allotted certain parcels of land, and the relator Pretty bull was, on 
the 24th day of November, 1894, duly and legally allotted an addi¬ 
tional parcel; these allotments were made under and in pursuance 
of the Act of Congress approved February 8, 1887, usually called the 
“General Allotment Act,” and trust patents were executed and deliv¬ 
ered to them in accordance with the provisions of said Act. On the 
28th day of April, 1910, while the relators still held said lands 
under the provisions of said allotments, the respondent, acting under 
and in pursuance of the authority given him by the Act of Congress, 
approved May 8, 1906, relating to the issuance of patents in 

13 fee simple of lands allotted to Indians, having shortly there¬ 
tofore made and caused to he made investigations touching 

the competency and capability of the relators to manage their affairs, 
and being satisfied from such investigations that they were so com¬ 
petent, made and filed in the United States General Land Office his 
orders adjudging the relators to he competent and capable of man¬ 
aging their affairs and directing the issuance to them of patents in 
fee simple of their said allotted lands. 

In compliance with respondent’s said orders, patents in fee sim¬ 
ple of said lands running to relators as grantees were, on the 4th day 
of May, 1916, duly and legally written, signed by the President of 
the United States, countersigned by the Recorder of the United 
States General Land Office, sealed with the seal of said office, re¬ 
corded in said office in a book there regularly and legally kept for 
the recording of such instruments. These patents were then for¬ 
warded to the Indian Office for delivery and investiture of seizin in 
the relators. Thereafter the respondent advised the relators, among 
some 160 other Indians in like situation that he would be in Green¬ 
wood, South Dakota, on May 13, 1916, personally to deliver said 
patents or deeds to the relators and to invest them, under the law, 
with full right of citizenship. lie went to said Greenwood for the 
purpose of delivering said patents on the date mentioned, but before 
the time set for the delivery, to wit, on May 12, 1916, repondent 
was informed that he had been grossly deceived and misled as to 
the competency of the relators, and as to their qualifications, prior 
to the termination of the so-called trust period, to receive pat- 

14 ents in fee and competently to manage or control their said 
property; that among other things he was advised that the 

relators had already entered into agreements to convey their said 
land for a grossly inadequate consideration to a designing wffiite 
person engaged in trafficking in Indian lands, and in acquiring title 
thereto, at a price far below the real value of the land. Whereupon, 
moved by these considerations, to wit, that the relators were in fact 
incompetent and that the respondent’s adjudication of their com¬ 
petency had been induced by fraud and misrepresentations, he re¬ 
versed his judgment as to the relators’ competency and refused and 
still refuses to deliver said patents, which by his order of Mav 22, 
1916, were returned to the General Land Office and marked “Can¬ 
celled.” 

In support of the demurrers, it is strongly contended by the rela¬ 
tors that bv the action taken by the respondent prior to his recalling 
2—3106a 
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of the patents, fee simple titles to the land in question absolutely 
vested in the relators and that they are entitled as a matter of right 
to have delivered to them the muniments of such titles in the shape 
of the patents in question; that it was not within the power and 
jurisdiction of the respondent to undertake to reverse his former 
decision of competency of the relators to receive patents; and that 
the attempt of the respondent to recall and cancel these patents 
amounts to a collateral attack by him upon a vested title, which 
could not l>e done in a proceeding of this character. The relators 
contend that the principles they invoke in support of the demurrer 
have been determined by the Supreme Court, and refer particularly 
in support of the last mentioned contention to the case of Noble, 
Secretary of the Interior vs. Union River Logging R. R. Co., 

15 147 U. S. 165; and for the first mentioned proposition to 
the case of Ballinger vs. United States ex rel. Frost, — 1 

U. S. 240; and the case of United States ex rel. McBride vs. Carl 
Schurz, Secretarv of the Interior, 102 l . S. 3*8, and other cases, 
including one decided by the Circuit Court of Appeals, Ixmebough 
v. United States. 170 Fed. 470. in which the opinion was written 
by Mr. Justice Van Levanter, now a member of the Supreme Court. 

To these contentions, the respondent, among other things, con¬ 
tends, first, that the demurrers here under consideration admit the 
facts well pleaded in the respondent’s answers to the two petitions, 
which admission, he insists, includes the admission that his earlier 
decision in favor of the relators* competency and right to have the 
patents delivered to them was procured by fraud; and that this 
Court should not aid in the perpetration of this admitted fraud by 
issuing a writ of mandamus to compel the respondent to deliver the 
patents sought by the relators. 

Without intimating any opinion as to the contention on behalf 
of the relators that tiie action of the respondent in issuing the pat¬ 
ents vested title in the relators, the Court is of the opinion that, in 
view of the admission of the demurrers of the allegations of fraud set 
out in the respondent’s answers to the petitions, it must, under the 
authoritv of such cases as United States ex rel. Turner v. Fisher, 222 
U. S. 204; United States ex rel. Laws v. Davenport, 34 App. D. C. 
502; and Lane v. Duncan Townsite Company, 44 App. D. C. 62; 
overrule the demurrers; and it. is so ordered. 

F. L. SIDDONS, Justice. 

April 27th, 1917. 

16 Supreme Court of the District of Columbia. 


Friday, April 27th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon consideration of the demurrer of the petitioner filed herein 
by her attorneys of record to defendant’s answer, it is ordered that 
said demurrer be, and the same is hereby overruled. 
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Motion for Nonsuit or Dismissal. 

Filed May 7, 1917. 

******* 

Come* now the respondent hv his attorneys and represents to the 
court that on April 9, 1917, the court granted respondent’s motion 
that relator should l>e required to furnish security for costs under 
the provisions of Section 175 of the Code of Law for the District of 
Columbia, and duly entered an order requiring relator to tile such 
security or in lieu thereof to make a deposit of $50 with the Clerk 
of the Court, within twenty days from said 9th day of April, 1917; 
that said twenty days have now elapsed and that the relator has 
not complied with the said order of this court. 

Wherefore he moves that judgment of nonsuit or dismissal he 
entered and that he may he permitted to go hence without day. 

FRANKLIN K. LANE, 

Secretary of the Interior. 


By his attorneys: 

CHARLES 1). MA1IAFEIE, Solicitor; 
C. EDWARD WRIGIIT, 

Assistant Attorney. 


17 To Samuel Herrick, Esq., Attorney for Relator: 

Take notice that the above motion will l>e for hearing on the 


11th day of Mav, 1917. 

(/ v 7 


C. EDWARD WRIGHT, 

Attorney for Respondent. 


Supreme Court of the District of Columbia. 

Wednesday, May 9th, 1917. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

F|M>n consideration of the motion filed herein by the defendant 
through his attorney of record, in each of the foregoing entitled 
causes to dismiss because of the failure of the petitioner in each ca«e 
to furnish security for costs, within twenty days as ordered by the 
Court on the 9th day of April, 1917, and it appearing that on May 
7th, 1917, the day on which said motions were filed and before said 
motions were filed, the petitioner furnished security for costs, the 
motion in each case is hereby overruled. 
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Friday, May 11th, 1917. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

Comes now the petitioner l»y her attorney of record Mr. Ilerrick 
and elects to stand upon her demurrer liled herein to defendant’s an¬ 
swer, and overruled April 27th, 1917. Wherefore, this cause hav¬ 
ing been heard upon the petition, the rule to show cause, the return 
of respondent to said rule and petition and the demurrer to 
18 respondent’s answer, it is considered that said rule be, and 
the same is hereby discharged and the petition dismissed. 
Further, it is considered that the defendant herein recover of the 
petitioner, the costs of his defense to he taxed by the clerk and have 
execution thereof. 

From the foregoing the petitioner by her said attorney of record 
notes an appeal to the Court of Ap|>eals, and the penalty of a l>ond 
for costs is hereby fixed in the sum of One Hundred Dollars 
($100.00), with leave to deposit the sum of Fifty Dollars ($50.00) 
with the clerk, in lieu thereof. 

Memorandum. 

May 18, 1917.—$50.00 deposited in lieu of appeal bond. 


Assignment of Errors. 

Filed June 1, 1917. 

******* 

And now comes Mabel S. Prettybull, appellant, and complains that 
the decree entered in the above entitled cause on the 27th day of 
April, 1917, is erroneous and unjust to appellant because the Trial 
Court erred: 

1st. In not holding and decreeing that after relator’s United States 
patent had been signed, countersigned, sealed and recorded, the de¬ 
livery of it was a mere ministerial act which the respondent, as Secre¬ 
tary of the Interior, should be compelled by mandamus to perform. 

2nd. In failing and refusing to decide and determine the question 
of law presented by the petition and answer as to whether or not the 
issuance and recording of the Patent in fee simple, as alleged 
19 in the petition and admitted in the answer, vested in the re¬ 
lator the legal title of the land described in the petition. 

3rd. In failing and refusing to determine and adjudge that the 

issuance and recording of the Patent in fee simple, as alleged in the 

petition and admitted in the answer, vested the legal title of the land 

in controversv in the relator. 

%/ 

4th. In ruling and holding that fraud could be pleaded by the 
respondent and made a defense in this action, for the reason that by 
so doing he erroneously permitted respondent to make a collateral 




FRANKLIN K. LANE, SECRETARY, ETC. 


13 


attack upon a United States Patent in fee simple regularly issued 
and recorded and valid upon its face. 

oth. In considering the allegations of fraud set out in respondent’s 
answer to the petition for the reason that such allegations constitute 
a collateral attack upon the Patent in fee simple here involved, 
whereas such Patent in fee simple can only be impeached by direct 
attack in this common law action. 

6th. In ruling and holding that the allegations of fraud and false 
representations set out in respondent's answer to the petition consti¬ 
tute a defense to the relator’s cause of action, for the reason that such 
allegations do not set forth any specific facts upon which such fraud 
and false representations are based, are too general and indefinite to 
constitute a sufficient pleading of fraud or false representation, and 
are only statements of the relator’s conclusions. 

7th. In ruling and holding that the allegations of fraud and false 
representations set out in respondent’s answer to the petition consti¬ 
tute a defense to the relator’s action, for the reason that the pre¬ 
tended fraud and false representations are not well pleaded 
20 and are not material or relevant to the issues involved in the 
action. 

8th. In overruling relator’s demurrer to the respondent’s answer. 

9th. In failing and refusing to make its order sustaining the re¬ 
lator’s demurrer to the respondent’s answer. 

10th. In failing and refusing to make and enter its order and 
judgment granting to the relator the relief praved for in her petition. 

SAMUEL HERRICK, 

G. M. CASTER, 

Attorneys for Relator and Appellant . 

Received copy of the foregoing this 31st day of May, 1917. 

C. EDWARD WRIGHT, 
Attorney for Respondent. 

Desiy nation of Record. 

Filed June 1, 1917. 

******* 

The Clerk will please include in the record for appeal in the above 
entitled cause, transcript of the following: 

1st. Petition for mandamus and rule to show cause. 

2nd. Respondent’s answer. 

3rd. Relator’s demurrer to the answer. 

4th. Opinion and order of Court, overruling demurrer. 

5th. Motion for non-suit or dismissal. 

6th. Order of Court, overruling motion. 

7th. Assignment of errors. 

8th. This designation. 

SAMUEL HERRICK, 

G. M. CASTER, 

Attorneys for Relator and Appellant. 
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Received copy of the foregoing this .‘list day of May, 1917. 

C. EDWARD WRIGHT, 

Attorney for Respondent. 
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Supreme Court of tlie District of Columbia. 


United States of America, 

District of Colombia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 59981 at Law, wherein The 
United States of America. Ex Relatione Mabel Strieker Prettvbull, is 
Plaintiff and Franklin K. Lane, Secretary of the Interior, is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 


In Testimony Whereof. 1 hereunto subscribe mv name and affix 

. *■' 7 4 , 

the seal of said Court, at the City of Washington, in said District, this 
20th day of June, 1917. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8106. The United States of America, ex relatione Mabel Strieker 
Prettybull, appellant, vs. Franklin K. Lane, Secretary of the In¬ 
terior. Court of Ap}>eals, District of Columbia. Filed Jun- 29, 
1917. llenry W. Ilodges, clerk. 
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IN THE 


|<mrl of |ppeals, |istrirf of rfoIumHa. 

OCTOBER TERM, 1917. 


No. 3106. 


TIIE UNITED STATES OF AMERICA Ex Relatione 
MABEL STRICKOR PRETTYBULL, Appellant, 

VS. 

FRANKLIN K. LANE, Secretary of the Interior, 

Appellee. 


Statement. 

By this action the relator, this appellant, seeks the writ of 
mandamus of the court requiring the respondent to deliver 
to her a patent in fee, theretofore issued and recorded, for 
eighty acres of land situate on the Yankton Indian Reserva¬ 
tion in South Dakota. In her petition (R., 2-5) she alleges, 
in substance: That relator is a member of the Yankton Sioux 
Tribe of Indians and resides on the Yankton Indian Reser¬ 
vation in South Dakota; that the United States duly allotted 
to her the lands covered by her patent in fee in pursuance of 

lk 
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the “General 

28th dav of 
* 

in pursuance 


Allotment Act" (24 Stat. L.) ; that on the 
April, 11)1 (>, respondent, acting under and 
of the act of Congress approved May 


190b, relating to the issuance of patents in fee simple of al¬ 


lotted Indian lands, made and filed in the United States Gen¬ 


eral Land OHiee his order adjudging relator competent and 
capable of managing her affairs and directing the issuance to 
her of a patent in fee simple for said land; that relator had 
theretofore, at respondent’s request, signed an application for 
said patent: that in compliance with said order and in pursu¬ 
ance of said act of Congress a patent in fee simple of said land 
in the name of relator, as grantee, was on the 4th dav of Mav, 
191b, duly written, signed by the President, countersigned 
by the recorder of the United States General Land Office, 
sealed with the seal of said office, and legally recorded in said 
office; that the patent in fee was thereupon, on the order of 
respondent, transmitted to the United States Indian Office 
on said reservation to he delivered to relator, which said 
office then notified relator that her patent in fee was there 
for her and to come in and receive it; that when relator went 
in for her patent respondent refused to deliver it to her. 

Relator also alleged as a conclusion of law that by the writ¬ 
ing, signing, countersigning, sealing, and recording of said 
patent the fee-simple title of the land became absolutely vested 
in her with all interest of the United States therein termi¬ 
nated. and whereby all jurisdiction and control of said land 
on the part of respondent was ended, and there remained to 
him only the ministerial duty of delivering to her said patent. 
Respondent by his answer and return (R.,8-10)to the rule(R., 
5), admitted all the above stated facts, but joined issue on the 
said conclusion of law, and alleged that ‘‘he is advised that as 
matter of law, and he therefore avers, the vesting of a title in 
fee simple depended upon the delivery of the patent or deed 
to the relator.’’ Respondent also made some general allega¬ 
tions (R., 6, 7), charging that the patent in fee had been 


3 


obtained by means of fraud and misrepresentations, which 
allegations we will set out in full hereafter. 

Relator’s demurrer (R., 8) to the answer and return was 
overruled (Op. R., 8-10), and upon her electing to stand 
upon the demurrer the court discharged the rule and dis¬ 
missed the petition (R., 1*2). This appeal brings the case 
here for review. 

Assignments of Error (R., 12-13). 

Appellant relies upon each and all of her ten assignments 
of error, the first, second and third of which may be ground 
together, and present the first question, which we shall set 
out and discus* in our argument. The fourth and fifth as¬ 
signments together present the second question to be dis¬ 
cussed, and the remaining assignments present our third 
question. 

FIRST QUESTION. 

Did the acts performed, as alleged in the petition and 
admitted by the answer, vest in appellant the title in fee 
of the land described in the patent, leaving to appellee only 
the ministerial duty of delivering the patent to appellant? 

Those acts, so far as pertinent to this question, were per¬ 
formed under and in pursuance of the act of Congress ap¬ 
proved May 8, 1908, which provides: 

‘‘That the Secretary of the Interior may, in his 
discretion, and he is hereby authorized, whenever he 
shall be satisfied that any Indian allottee is compe¬ 
tent and capable of managing his or her affairs at 
any time to cause to be issued to such allottee a patent 
in fee simple, and thereafter all restrictions as to sale, 
incumbrance or taxation of said land shall be re¬ 
moved, and said land shall not be liable to the satis¬ 
faction of any debt contracted prior to the issuing of 
such patent.” 


♦ 
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It is admitted that fov authority of this statute the Seere- 
tary of the Interior investigated and found appellant com¬ 
petent and capable of managing her affairs. lie filed in the 
United States General Land Otiice his order directing that 
a patent in fee simple of her land he issued to her. In pur¬ 
suance of that order a patent in fee simple was written, signed 
hv the President, countersigned by the Recorder of the 
United States General Land Office, sealed with the seal of 
said office, and was thereupon and on the 4th day of May, 
Iff Iff, duly recorded in said office in a ls*ok there regularly 
kept for the recording of such instruments. It is the conten¬ 
tion of appellant, allottee, that by these acts the appellee did 
“cause to he issued to such allottee a patent in fee simple’’ 
of her said land; that she thereby became the absolute owner 
in fee simple of the land, with “all restrictions’’ of even 7 
kind removed, and entitled to the delivery of the patent as 
a muniment of her title, and with all jurisdiction or control 
over said land on the part of appellee absolutely terminated. 
The appellee contends “that a* a matter of law the vesting 
of a title in fee-simple depended upon the delivery of the 
patent or deed to the relator.’’ 

The question as to when the fee-simple title of land held 
by the United States vests in its patentee was before the 
United States Supreme Court in the case of United States 
ex ref. McBride vs. Carl Schurz, Secretary of the Interior, 
102 U. S., 378, a case similar in all its essential features to 
the present case. There, as here, the Secretary of the In¬ 
terior defended on the ground “that as matter of law the 
vesting of a title in fee simple depended on the delivery of 
the patent to the patentee.” The law upon that question 
its laid down by the Supreme Court is very concisely stated 
in the syllabi of the case, as follows; 

“When a patent for a part of the public lands has 
been regularly signed, sealed, countersigned, and duly 
recorded, the patentee has a perfect right to the pos¬ 
session thereof. 


t 


“In the progress of the proceedings to acquire, 
under the laws of the United States, a title to public 
lands, the power of the land department over them 
ceases when the last official act necessary to transfer 
the title to the successful claimant has been performed. 

“Title bv patent from the United States is title bv 
record, and the delivery of the instrument to the 
patentee is not, as in a conveyance by a private person, 
essential to pass the title. 

“Therefore, when the officers whose action is 
rendered by the laws necessary to vest the title in 
the claimant have decided in his favor, and the patent 
to him has been duly signed, sealed, countersigned, 
and recorded, the title of the land passes to him, and 
the ministerial duty of delivering the instrument can 
he enforced bv mandamus.” 

The Schurz case is now the leading case in all the courts 
and in the United States Land Department on the question 
as to when the legal title to land held hv the United States 
passes to and vests in its patentee. 

The same question was under consideration in Lonebaugh 
et al. vs. United States, 179 Fed. (C. C. A.), 476. It was 
there claimed on the part of the United States that certain 
patents in fee had been issued by reason of fraud and perjury 
on the part of the patentees, and that the fee-simple title 
of the lands described in said patents had not vested in the 
patentees for the reason that the issuance of the patents was 
induced by fraud and perjury, and for the further reason 
that the Secretarv of the Interior had refused to deliver the 
patents. Judge, now Justice, Van Devanter, writing the 
opinion for the court, says: 

“When, then, did the title pass from the United 
States? To this there can l>e but one answer, which 
is that given in United States vs. Schurz, 102 U. S., 
378; 26 L. Ed., 167. In that case the Secretary of 
the Interior upon becoming satisfied that the grantee 
named in an undelivered patent was not entitled to 
the land purporting to l>e conveyed thereby, canceled 
the patent, hut it was held that the title had passed 
to the patentee and was not recalled by what was 
done.” 


G 


After quoting at length from the Seliurz ease and another, 
the writer further says: 

%j 

“Applying these decisions to the present ease, it is 
plain that the title passed from the United States 
when the patents were executed and were recorded 
in the office of the Recorder of the General I>and 
Office at Washington, and that neither physical de¬ 
livery of them nor any further act was essential to 
make them perfect or effective.” 

Mr. Justice Van Orsdel, speaking for this court in United 
States ex re/. Bowlegs vs. Lane, 43 App. 1). C., 494, says: 

‘‘It is well settled that when a patent for public 
land has been issued and recorded the land is no 
longer a part of the public domain or under the 
supervision of the Land Department.” 

From the authorities above stated it is clear that on the 
4th day of May, 191G, the United States parted with its title 
to the land described in the patent issued and recorded on 
that date, and vested the title absolutely in appellant. It is 
equally clear that the patent in fee, which is valuable evi¬ 
dence of her title, should he delivered to her. 
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SECOND QUESTION. 

After the United States had by its patent in fee, duly 
issued and recorded, vested in appellant the title in fee of 
the land described in the patent, leaving to appellee only the 
ministerial duty of delivering the patent, can the appellee 
in a mandamus action brought in a court outside of the 
State where the land is located, to require him to deliver 
the patent to appellant, legally defend on the ground that 
the patent in fee was obtained by fraud and misrepresenta¬ 
tion? 

It is the contention of appellant that this cannot be done, 
for the reason that it is a collateral attack upon the legal 
title of the land, or the patent in fee, which evidences that 
legal title, and by the law governing grants of land by the 
United States goes with it, in a law action and in a court 
which has no authority to consider and determine equities 
or interests in the land which are proposed to be proven by 
facts dehors the patent or the record upon which the patent 
is based. The admissions of appellee disclose a legal record 
title of the land in appellant, which the lower court is power¬ 
less to disturb in this action or any other. When this action 
is finally determined the legal title of the land will, under 
appellee’s admissions of record facts, still remain in appel¬ 
lant, and the appellee should not be permitted to force her 
into a trial of issues which the court has no jurisdiction 
to try. The issues which he pro|X)sed to try here cannot 
be tried and determined outside of the courts of South Da¬ 
kota. He may as well have alleged as a defense to this 
mandamus action that appellant is not entitled to her patent 
in fee for the reason that she stole a valuable diamond or 
robbed a bank in South Dakota and does not come into court 
with clean hands, and then contend that her demurrer to 
such alleged defense admits the theft or robbery, rather than 
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challenges the right of the appellee to force her into a trial 
of such defense in this forum and outside of tlie State whose 
courts have exclusive jurisdiction of such matters. She pre¬ 
sents here a clear record legal title, the only title which the 
lower court has authority to consider in this action, a title 
without a hint of record taint or suspicion upon it, and 
which must prevail here and everywhere until annulled by 
a competent court of the State in which the land is situated. 
The right to the possession of the patent cannot be attacked 
in an action or in a court where the admittedly legal title, 
or title in fee, cannot be attacked. The title in fee and the 
patent in fee go hand in hand and an attack upon one is an 
attack upon the other. 

The case of Brown vs. Hitchcock, 173 U. S., 470, is au¬ 
thority for the contention that when the legal title to land 
has passed from the Government all litigation as to the 
equities must then proceed in the courts of the State where 
the land is situated and not here where the administrative 
functions of the Government are carried on. 

Appellant concedes that if for any reason the patent 
was void and did not in fact vest in her the legal title 
of the land, that might be alleged and proved as a defense 
in this action. But under the pleadings such is not the 
case with this patent. 

Mr. Justice Van Devanter, in writing the opinion for 
the court in Burke vs. Southern Pacific R. R. Co., 234 U. 
S., 069, as bearing upon the question here, says: 

“Of course if the land officers are induced bv false 
proofs to issue a patent, * * * or if they issue 

a patent fraudulently or through a mere inadvertence, 
a bill in equity on the part of the Government, will 
lie to annul the patent and regain the title: * * * 

but such a patent is merely voidable, not void/’ 

We quote, as bearing upon this question, from the opinion 
of Chief Justice Marshall in lloofnagle vs. Anderson, 7 
Wheat., 212, as follows: 


0 


“It is not doubted that a patent appropriates land. 
Any defects in the preliminary steps, which are 
required by law, are cured by the patent. It is a 
title from its date. * * * If the patent has been 

issued irregularly the Government may provide means 
for repealing it.*’ . 

This court in the Rowley's case, supra, speaking with 
reference to the freedom of a patent in fee irregularly issued 
from collateral attack and how it may be assailed, says: 

“If irregularly issued, it may be set aside in a 
court of competent jurisdiction in a proceeding 
instituted by the Government itself.” 

Says the Supreme Court of the United States, on this 
point, in Johnson vs. Townsley, 13 Wall., 7*2: 

“That the action of the land office in issuing a 
patent for any of the public land subject to sale 
by preemption or otherwise is conclusive of the legal 
title, must be admitted under the principle above 
stated, and in all courts, and in all forms of judicial 
proceedings where this title must control, either by 
reason of the limited powers of the court, or the 
essential character of the proceeding, no inquiry can 
bo permitted into the circumstances under which it 
was obtained. On the other hand, there has always 
existed in the courts of equity the power in certain 
classes of cases to inquire into and correct mistakes, 
injustice and wrong.” 

Speaking with reference to the defenses which the Sec¬ 
retary of the Interior may assert in a mandamus action 

4/ 

to require him to deliver a patent in fee when such patent 
has been regularly written, signed, sealed, countersigned 
and recorded the court in the Schurz case says: 

“We do not sav that there may not be rare cases 

V * 

when all this has been done, and yet the officer in 
possession of the patent be not compellable to deliver 
it to the grantee. If, for instance, the Secretary whom 

2k 
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the President is authorized by law to appoint to sign 
his name to the patent should do so when he has 
been forbidden bv the President, or if. by some mere 
clerical mistake the intention of the officer perform¬ 
ing an essential part in the execution of the patent 
has U*en frustrated. It is not necessary to decide all 
hypothetical cases that could he imagined. But we 
are of opinion that when all that we have mentioned” 
(signing, countersigning, sealing and recording) 
“has been consciously and purposely done by each 
officer engaged in it and when those officers have 
been acting in a matter within the scope of their du¬ 
ties, the legal title to the land has passed to the 
grantee and with it the right to the possession of 
the patent. 

No further authority to consider the patentee’s case 
remains in the land office. No right to consider 
whether he ought in equity, or on new information, 
to have the title or receive the patent. There re¬ 
mains the duty, simply ministerial, to deliver the 
patent to the owner.” 


In Sharp vs. Stephens, <> Sawv. —, it was sought in an 
action at law to avoid a patent in fee by pleading and proving 
that the patent was obtained by fraud and perjury. The 
court there savs: 


“Now, it is an elementary principle that a patent 
cannot he avoided for matters dehors the record ex¬ 
cept by a suit in equity, in which 1 lie fraud or mis¬ 
take is directly pleaded.” 


As further authority for our contention that in this man¬ 
damus action the appellee cannot impeach the patent in fee 
which was in all respects regularly and legally issued and re¬ 
corded and was for land which he was by law authorized to 
convey by patent, or call in question the facts or circum¬ 
stances under which it was obtained, we cite: 

Shaw vs. Kellogg, 170 U. S., 340. 

In re Emblem, 161 U. S., 52. 

Noble vs. Union River Logging R. R. Co., 147 U. S., 
165. 
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Doolan vs. Carr, 125 U. S., 618. 

Steele vs. Smelting Co., 196 U. S., 447. 

Smelting Co. vs. Kemp, 104 U. S., 636. 

Moore vs. Robbins, 96 U. S., 163. 

French vs. Fyan et al. } 93 U. S., 169. 

Neff vs. United States, 165 Fed. (C. C. A.), 273. 
King vs. Me Andrews, 111 Fed. (C. C. A.), 860. 
Ilarmen vs. Warren, 76 Fed. (C. C. A.), 157. 


THIRD QUESTION. 

If it be held that fraud and misrepresentation on the part 
of the patentee in obtaining her patent may be set up as a 
valid defense in this mandamus action, are the allegations 
of the answer sufficient as a plea of fraud and misrepresenta¬ 
tion against appellant’s demurrer? 

A plea of fraud or misrepresentation in an action of this 
character is in the nature of a confession and avoidance, and 
it must, under all the authorities, be pleaded distinctly and 
specifically. The party accused of the fraud must by the 
plea be informed of the particular facts or acts which it is 
claimed constitute the fraud so that she may be able to meet 
them upon the trial, and the pleader must set out specific facte 
which will enable the court, rather than the pleader, to de¬ 
termine whether or not fraud was committed. Facts, or 
the specific acts done, or words spoken, showing fraud or mis¬ 
representations, must be stated in order to constitute a plea 
of fraud sufficient to withstand a demurrer. Before refer¬ 
ring particularly to appellee’s pretended plea of fraud and 
misrepresentation we quote the rule laid down with reference 
to such plea by Mr. Justice Gray in Hazard et al. vs. Gris¬ 
wold, 21 Fed., 178, as follows: 

‘‘The second pleading alleges that the supposed 
writing obligatory was obtained from the said defend- 
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ant by the said plaintiffs, and others in collusion with 
them, bv fraud, covin and misrepresentation, and that 
the said writing was executed in confidence of such 
misrepresentation. The demurrer to this plea assigns 
for cause that the defendant therein ‘nowhere sets 
forth any instances of or facts constituting fraud or 
covin, nor does he set forth the misrepresentations by 
which said writing obligatory is alleged to have been 
obtained/ This plea is drawn in accordance with the 
rules and forms given in 1 Chit. PI. (7th Eng. and 
16th Amer. Ed.), 564, 608, and 2 Chit. PI. 398. But 
the only authorities which Mr. Chitty cites are the 
early precedents of Wimbish rs. Tailhois. 1 Plow. 
38a, 54a, and Trishan’s case, 9 Hep., IOTA, 110a, 
in which it is said ‘covin is so secret, whereof by in¬ 
tendment another man cannot have knowledge;’ and 
the obitar dictum of Lord Ellenborough in Ilill rs. 


Montagu, 2 Maule A S., 


*> 

• H ( 


878. that fraud and 


covin usually consist of a multiplicity of circum¬ 
stances, and therefore it might be inconvenient to re¬ 
quire them to he particularly set forth. Both these 
reasons find a conclusive answer in the clear and em¬ 
phatic statement of Mr. Justice Puller, that by every 
rule of pleading, ‘wherever one person charges 
another with fraud, lie must know the particular in¬ 
stances on which his charge is founded, and therefore 
ought to disclose them.’ And by the weight of mod¬ 
ern authority, English and American, it is well settled 
that at law, as in equity, a mere allegation of fraud in 
general terms, without stating the facts on which the 
charge rests, is insufficient.’’ 


A like rule was laid down bv this court in Peck vs. Ilalev, 
21 App. I). C., 224, in the following language: 

“Mere general allegations that the conveyance of 
the legal title to Ilalev from the surviving trustee was 
fraudulently acquired are insufficient. The facts 
which constitute the fraud or excuse the delay must 
be specifically stated.” 

The court in Smelting Co. rs. Green, 13 Fed., 208, an¬ 
nounces the same rule in the following }>ertinent language: 
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k '\\ ith regard to the defense that the patent was ob¬ 
tained by fraud, etc., it may be observed that many 
of the allegations of the answer are too general in 
their character to he sufficient. The pleader must 
state facts which will enable the court, and not the 
pleader, to determine whether there is a case of fraud, 
or conspiracy or perjury .'” 


In Stouffer rs. Smith-l>avis Hardware Co., 
it is said: 


1.14 Ala., 



“A plea of fraud as a defense which fails to set up 
the facts showing the fraud is faulty and subject to 
demurrer.” 


There can he no pretense that the appellee has complied 
with the above rule in his pretended plea of fraud and mis¬ 
representations in the present case. 

The only allegations contained in appellee’s answer which 
in any manner mention or allude to fraud or misrepresenta¬ 
tions in the obtaining of the patent in fee in question are the 
following: 


“Your respondent bv false and fraudulent represen¬ 
tations was induced, on April 28, 191f>, to believe and 
understand that the relator was competent and quali¬ 
fied to manage her own property, and, to that end to 
receive a patent in fee for the lands held in trust for 
her bv the United States. 

“On May 12, 1916, respondent was informed that 
he had been grossly deceived and misled as to the com¬ 
petency of the relator and as to her qualifications, 
prior to the termination of the trust period to receive 
a patent in fee and competently to manage or control 
her said property. 

“Whereupon, and moved by these considerations, to 
wit, that she was in fact incompetent and that his ad¬ 
judication of her competency had been induced by 
fraud and misrepresentations, he reversed his judg¬ 
ment as to relator’s competency.” 
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The additional allegations in tin* answer to the effect that 
appellant contracted on the 12th of May. 1919, to sell her 
land and gave a deed for it on the 1 >t dav of June. 1919, for a 
grossly inadequate price could not have constituted any part 
of the fraud and misrepresentations claimed to have induced 
appellee to issue and record the patent in fee on the 4th day 
of Mav, 1919. 

By authority of the recent case of United States r*. Waller 
rt af., decided by the United States Supreme Court April 9, 
1917 (Advance Sheet at page 4S.‘>), neither the appellee nor 
the (fovernment had anv authority to litigate these trails- 
actions, if the legal title of the land had previously vested 
in appellant. 

We submit that when the respondent's so-called plea of 
fraud and misrepresentation is sifted down, it is effectually 
and fairly expressed in the following statement: 

‘‘Respondent hv false and fraudulent representa¬ 
tions was induced to believe relator was competent/* 
he “wa* informed that he had been grossly deceived 
and misled as to the competency of the relator,’* 
and he was moved by the consideration ‘‘that his 
adjudication of her competency had been induced 
by fraud and misrepresentation.” 

It is difficult to conceive how a plea of fraud and 
misrepresentation could more flagrantly violate the rule 
of pleading laid down by this court in the Ilalev case and 
by Justice Cray in the Criswold case, as before stated, than 
is done by appellee in his pretended plea in the present case. 

The plea does not inform the court or the appellant of a 
single act done by her or any other person that misled or 
deceived him, or of a single word spoken by her or any 
other person that was false and a misrepresentation of any 
fact. Neither the court nor the appellant can know from 
that pretended plea whether the pleader is accusing appellant 
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or his competency committee, or some other person, of per¬ 
petrating fraud upon him and misrepresenting the facts to 
him. The wisdom and justice of the rule of pleading re¬ 
quiring the pleader who would charge another with fraud 
to set out the specific facts constituting the fraud, so that the 
one accused may he able to meet and rehut the charge in 
court, is forcibly demonstrated in the present case. The 
court will judicially know from the pleadings that appel¬ 
lant resides some fifteen hundred miles distant from the place 
of trial. She might go to the expense of bringing witnesses 
here to disprove matters upon which she (/nesses that appellee 
will rely to prove his alleged fraud and misrepresentations, 
only, perhaps, to learn on the trial that he is relying upon 
matters entirely different and that she never before heard of. 
How could appellant prepare for trial of an issue of fraud 
and misrepresentation in this case? What witnesses should 
she subpoena? The pleader has left himself an open field, 
with the appellant wholly in the dark, and his plea, instead 
of i>eing a plain and concise statement of the facts which 
he expects to prove, so that his opponent may be apprised 
of them and prepared to meet them, as the rules of pleading 
require, is a most ingenious concealment of those facts. 
When the appellee shall have alleged some specific facts or 
acts or statements which, if true, constitute fraud or misrep¬ 
resentation on the part of appellant in obtaining the patent 
in fee, and the court shall hold such to be a valid defense 
in a proceeding of this character, then appellant may with 
propriety join issue upon such allegations, but she cannot, 
by any sound rule of pleading, be required to join issue upon 
the general conclusions of the appellee as stated in his answer. 

By appellant’s demurrer she not only questions the right 
of the appellee to set up the fraud and misrepresentation as 
a defense in this kind of proceeding, but she also asserts 
her own right to be advised by the plea of the nature of the 
alleged fraud and misrepresentation and of the facts which 
are claimed to constitute them. 
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The demurrer here, instead of being an admission of 
fraud in the obtaining of the patent in fee, as erroneously 
considered by the lower court in its opinion (R., 10), is a 
well-grounded challenge of the relevancy of such a defense 
in this mandamus action and calls attention of the court to 
the fact that appellee's pretended defense of fraud and mis¬ 
representation is ill pleaded. A demurrer admits the truth 
only of matters that are relevant and well pleaded, a familiar 
rule of pleading that evidently was overlooked by the lower 
court. 


CASES CITED AND RELIED UPON BY COURT BELOW. 


The eases of United States ex ref. Ciurner r*. Fisher. '2*22 


U. S., 204; United States ex ref. Laws vs. Davenport, 34 
App. D. C\, 502, and Lane vs. Duncan Townsite Company, 
44 App. D. C., 02, cited and relied upon by the lower court 
in support of its judgment here, are clearly distinguishable 
from the present case. 

In the Townsite case the relator sought by mandamus to 
require the Secretary of the Interior to restore to the rolls 
of the Chickasaw Tribe of Indians the name of one Alberson, 
whose name had theretofore been stricken from the rolls on 
the ground that Alberson was dead at the time he must have 
l>een living to authorize the enrollment of his name. Ilis 
administrator procured a certificate of allotment in Alber¬ 
son s name and selected the land in dispute in the ease. The 
heirs of Alberson conveyed the land to relator. By agreed 
facts both the enrollment and the certificate were procured 
bv fraud. This court there held that the collateral attack 
on the enrollment and certificate on the ground of fraud 
could be made for the reason that the legal title of the land 
had not passed to the allottee, and that it was within the 
supervisory power of the Secretary of the Interior to with¬ 
hold the vestiture of the legal title of the land when satisfied 
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that the final certificate had been procured by fraud. But 
in the present case the legal title has already vested, and by 
a fair inference from that case, it cannot be attacked col¬ 
laterally. The court again says in the Townsite case: 

‘‘The Secretary of tlfe Interior is not required to 
look beyond Alberson, and unless clear legal title can 
be established in him, the writ should be denied.” 

The Laws case is not authority in the present case in any 
feature of it, being simply an action to require the Commis¬ 
sioner of Pensions to pay accrued pension money. 

In the Turner case neither allotments nor certificates of 
allotment had issued. The relators were not vested of the 
legal title of the land as is the case here. That case is fur¬ 
ther distinguishable from the present case in that the specific 
facts constituting the fraud were alleged in the answer. This 
appears from the statement of the case when decided by this 
court, 31 App. D. C., 332. The court says: 

“The respondent then set forth in detail the facts 
upon which the allegation of fraud is predicated.” 

No such proposition can be made touching the present 
case. The rule laid down bv this court in the Turner case 
touching a plea of fraud as a defense, when followed in the 
present case, must result in a reversal of the judgment of 
the lower court. This court there says: 

“It follows, we think that if such a pleading is 
sufficient to raise an issue of fact, a demurrer thereto 
must logically operate as an admission of the facts 
therein alleged. * * * A demurrer to the answer 

in an action at law admits all new facts alleged in the 
answer. * * * Bv ‘new facts’ can be mean only 

i/ %/ 

such facts as are well pleaded, material to the issue, 
and are capable of properly presenting disputed ques¬ 
tions of fact.” 
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For the foregoing reasons the order and judgment of the 
lower court ought to be reversed and the appellee should be 
required to deliver to appellant the patent in fee in question 
as a valuable muniment of her legal title of the land therein 
described. 

Respectfully submitted, 

GEORGE M. CASTER, 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

October Term, 1917. 

United States ex rel. Mabel 
Strieker Prettybull, appellant, 

v. 

Franklin K. Lane, Secretary of 
the Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF AND ARGUMENT FOR APPELLEE. 

This is an appeal from a judgment of the lower 
court wherein, exercising his discretion, the learned 
trial judge refused to issue the writ of mandamus, as 
prayed in appellant’s petition, to compel the Secre¬ 
tary of the Interior to deliver to appellant a certain 
deed which appellee had caused to be cancelled and 
refused to deliver because the preparation of said 
deed had been procured through fraud and misrep¬ 
resentation. The answer charged the appellant with 
fraud and misrepresentation touching her competency 
and capability of managing her affairs in making 
application for a patent in fee. The averment, the 
court held (Opinion, Record, p. 10), was admitted 

19626—17-1 


No. 3106. 
►No. 8, Special 
Calendar. 


by the demurrer. Appellant elected to stand on 
the demurrer instead of pleading over and denying 
the charge. The rule was discharged and the peti¬ 
tion was dismissed. Hence the appeal. 

STATEMENT. 

The land in controversy is not public land of the 
United States. The lands are situate on the Yankton 
Sioux Indian Reservation. The appellant is a mem¬ 
ber of that tribe. As alleged in the petition (Record, 
p. 2), appellant received “trust patents” for these 
tracts under the Act of February 8, 1887 (24 Stat., 
388). “Patent” is really a misnomer. “Trust 
patents” are “nothing more than instruments or 
memoranda in writing, designed to show that for a 
period of twenty-five years the United States would 
hold the land allotted in trust for the sole use and 
benefit of the allottee.” ( U. S . v. Rickert , 188 U. S., 
432, 436). The President might extend the trust 
period. In this case he did. (Record, p. 6.) 

But under the act of May 8, 1906 (34 Stat., 182), 
the Secretary is authorized “whenever he shall be 
satisfied that any Indian allottee is competent and 
capable of managing his or her affairs, to cause to 
be issued to such allottee a patent in fee simple,” 
instead of awaiting the termination of the trust 
period. The Indian “who has received a patent in 
fee simple” under that act becomes a citizen. 

The patents prepared but undelivered in several 
cases, of which this is one, were issued under the 
authority of the act of 1906. Everything that was 


done was predicated upon the competency of the 
Indian and his capability of managing his affairs. 

On April 28, 1916 (Record, p. 6), after having 
caused an investigation to be made touching her 
competency to manage her affairs, the Secretary 
was persuaded that appellant was a fit person to be 
entrusted with a patent in fee to her land—i. e., 
that she was of good character and habits and pos¬ 
sessed enough intelligence and business acumen to 
take care of her land and not suffer it to be taken 
away from her by shrewd designing people who 
traffic in Indian land and prey upon an Indian’s 
ignorance of true values or his childlike desire to 
convert anything of his into money, no matter how 
inadequate the consideration may be, in order to 
indulge evil propensities or frivolous inclinations. 
It is too notorious for the court not to be aware 
that the Indian, as a rule, in money matters and in 
indulgence of whims, is as impulsive, reckless, or 
foolish as an immature child. Hence the so-called 
“trust’’ period, designed to afford the Indian oppor¬ 
tunity to realize what proprietorship means and to 
prepare him for complete management and control 
of his property, at the end of the trust period, 
exactly like his white brother—and also for citizen¬ 
ship: For the Act of 1906 provides that the Indian 
“who has received a patent in fee simple under the 
provisions” of said act is hereby declared to be a 
citizen of the United States. 

There were about 160 Indians on the Yankton 
Reservation whose competency had been favorably 
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passed upon at the time appellant was deemed to 
he competent. Patents in fee were prepared and 
turned over to the Indian Office. The Secretary 
decided to make the delivery of the patents and the 
consequent investiture of full citizenship an impres¬ 
sive occasion. So he notified the successful appli¬ 
cants for patents in fee that he would he at Green¬ 
wood, South Dakota, on May 13, 1916, personally 
to deliver the patents and thus to terminate his 
guardianship over these wards, among them being 
Mabel Strieker Prettvbull. He arrived there on 
May 12, 1916. He was then and there informed 
that he had been grossly deceived and misled as to 
the competency of 24 or 25 of the applicants—among 
them being the appellant; that he had been deceived 
as to her qualifications, prior to the termination of 
the trust period, to receive a patent in fee, to become 
a citizen, or to manage or control her property if 
placed in her hands without any restrictions. (See 
Record, p. 6.) Among other things he found that 
she had already entered into an agreement with a 
designing white person engaged in trafficking in these 
Indian lands and in acquiring title thereto at pur¬ 
chase prices far below the actual value of the land. 
To deliver the patent and thus to deliver her land 
into the possession of one who would profit wdiile she 
lost was not the Secretary’s idea of a faithful dis¬ 
charge of a guardian’s duty to his ward. He reversed 
his judgment as to her competency, finding that it 
had been induced by fraud and misrepresentation. 
The appellant was before him—as were all the 


others—ana, for reasons stated, he refused to deliver 
the patent, took it back to Washington and ordered 
it marked “Cancelled.” 

The answer (Record, p. 7) shows—and the de¬ 
murrer admits it—that the land in controversy is 
worth at the lowest estimate $4,800, and at the 
highest appraisement, $6,000. On May 12, 1916, 
the attorney for the appellant paid appellee $100 
and induced her to sign a writing which she did not 
read nor was it read to her. She understood it was 
an agreement to convey the land to Helmer Hegnes, 
who was interested with the attorney for the appel¬ 
lant in this transaction—the attorney being a 
beneficiary in the enterprise. The consideration 
was $2,500—about half the very lowest appraised 
value of the land. She was paid $100. Afterwards, 
on June 1, 1916, she signed another paper which she 
was informed by her attorney was the same thing 
she had signed May 12, 1916. It was, however, a 
deed conveying her land to Hegnes for $2,500. 
Aside from $10 paid to her by said attorney, she has 
since received nothing—no undertaking, mortgage, 
or security for the payment of the balance of the 
$2,500, even if that price were reasonably com¬ 
mensurate w r ith the value of the land. 

So the real appellant in this case is not the unfor¬ 
tunate Indian, but Hegnes and his attorney who, the 
demurrer to the answer admits, have taken advantage 
of her incompetency and have secured a conveyance 
to the land enforceable against her and with no pro¬ 
tection to her even as to the payment of the grossly 
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inadequate consideration—if full conveyance of the 
fee simple should be effected in her. 

What, then, is it that the real party in interest 
wants this court to compel the Secretary to do ? 

To deliver the deed to the nominal appellant (the 
benefit would inure to him and his colleague alone) 
or to issue a similar deed of like date and tenor if 
the other one is destroyed. 

Why ? Especially, why, if as is averred in the 
petition and as contended in his brief, legal title 
passed to the Indian on recordation of the patent, 
i. e., on May 4, 1916. 

ARGUMENT. 

The brief for the appellant contains three questions, 
to which we shall endeavor to afford answers. The 
first one is: 

I. 

Did the acts performed, as alleged in the petition and 
admitted by the answer, vest in appellant the title in fee 
of the land described in the patent, leaving to appellee only 
the ministerial duty of delivering the patent to appellant? 

Our answer is, No. 

We are not dealing with public lands of the United 
States, disposed of under public land laws. We are 
dealing with Indian lands once part of a reservation 
and now, as to the portion in controversy, allotted 
in severalty to Mabel Piettybull, who for several 
years has been in possession under the so-called 
trust patents. In other words, the United States 
has been holding the land for her in trust during 
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the period of her incompeteney to manage and con¬ 
trol, unfettered and unrestricted, her property. (We 
have seen what she attempted to do with it when she 
was led to think that the fetters had been removed 
and that she could do with it as she pleased, or 
rather as somebody else pleased, without restriction.) 
The period of such trusteeship would normally be 
twenty-five years. The President, as he had the 
right to do, extended the period ten years as to many 
of these Yankton Sioux—among them, the appellant. 
The Executive order was dated April 20, 1916 
(Record, p. 6)—prior to the expiration of the 25-year 
period. Thus appellant and her land would be 
under restrictions until 1926 (as to 80 acres; 1929 as to 
the remaining 80 acres)—unless as matter of fact 
before that time she became competent to manage 
and control her property; the Secretary being the 
only tribunal with power to determine that matter. 
Upon receipt of patent in fee, she would become a 
citizen, wholly relieved from the tutelage of her 
guardian, the Secretary. To that time she con¬ 
tinues to be a ward. 

The public land laws do not concern themselves 
with competency of the party seeking to acquire any 
part of the public domain. If a person complies 
with every requirement of the law, he earns a title. 
The Schurz decision, on which appellant relies, is 
authority for the proposition that delivery of the 
patent to public land is not essential to investiture of 
seizin. That is accomplished ordinarily by recorda¬ 
tion. The court was careful to confine the effect of 


19626—17 - 2 


8 


its decision to public lands , acquired under public 
land laws. 

Here, however, the guardian is dealing with his 
ward. In the nature of the case, he can not prepare a 
patent until his mind is persuaded by representations 
made to him by the applicant, supported by reports, 
that his ward is actually capable of managing his own 
aiTairs. He can not deliver such a patent and the 
w r ard can not receive such a patent whereby the 
Indian ceases to be a ward and becomes a citizen, 
until after such patent is duly prepared, signed, 
counteisigned, sealed, and recorded. Not until then 
is it possible to effect a delivery and to terminate the 
guardianship. As long as the guardianship con¬ 
tinues, it is our contention that just so long does the 
power continue to administer the ward’s affairs; and 
if, as in this case, the guardian discovers just as he is 
about to permit the ward to receive the patent and 
become a full-fledged citizen, to become sui juris , 
that he has been misled and deceived as to his ward’s 
competency, and that he has been induced by fraud 
and misrepresentation to proceed as far as he has, 
and that as matter of fact the ward is utterly incapable 
of properly managing and caring for his property, we 
maintain that it is not only within the Secretary’s 
province but that it is his solemn duty to avoid ail 
possible mischief chat would ensue if he went further 
and took the final step that would terminate the 
relationship. 

The reason for the rule in the Schurz case does not 
obtain in Indian matters. That involved a grant of 
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land by the sovereign out of the public domain. 
This involves the termination of a trust—a convey¬ 
ance of Indian land once held in common by the 
tribe to one of the tribe in severalty—the convey¬ 
ance being predicated solely upon the Indian’s com¬ 
petency. The public-land laws are in no way appli¬ 
cable to such lands. In Northern Pacific Ry. Co. v. 
United States (227 IT. S., 355) the court held: 

The rule that resolves doubts in favor of 
patents issued by the United States does not 
apply to those issued for land within the 
boundaries of an Indian Reservation fixed bv 
treaty. 

The Act of March 2, 1896 (29 Stat., 42), 
was one of a series of acts and applies only to 
public lands open to entry and not to lands 
within an Indian reservation. 

The act of March 2, 1896, limited the period within 
which to bring suit to vacate certain patents issued 
under railroad or wagon-road grants, and the case 
before the court was a suit to annul a patent issued 
to a railroad for lands which were a part of the 
Yakima Indian Reservation. The statute of limi¬ 
tations, the court said, “manifestly applies only to 
public lands of the United States subject to acqui¬ 
sition under the laws enacted for the disposition of 
the public domain.” 

The case of La Roche v. United States (239 U. S., 
62) also involved a statute of limitations—the Act 
of March 3, 1891, establishing a six-year limitation 
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for actions by the United States to annul patents. 
The court held: 

This trust patent was not issued for public 
lands of the United States but for reserved 
Indian lands to which the public-land lavs 
had no application. And it may be well to 
observe in passing that the Circuit Court of 
Appeals directed that there be embodied in 
the decree a provision that the Government 
holds the lands in the same way it held them 
before the patent was issued, that is, as re¬ 
served Indian lands. 

The land in controversy is a part of the 400,000 
acres reserved to the Yankton Sioux bv their treaty 
of cession negotiated by Charles Mix, Commissioner, 
April 19, 1858 (11 Stat., 743). 

The excerpt, quoted on page 6 of appellant’s brief, 
from the decision of this court in U. S. ex rel. Bowlegs 
v. Lane (43 App. D. C., 494) is consistent with our 
contention not only because the quoted sentence 
states the public land law but because in that case 
the court was dealing with land of the Creek Nation, 
one of the Five Civilized Tribes, where it took an 
express act of Congress (Act of April 26, 1906, Sec. 5, 
34 Stat., 137) to make the Indian patent pass title by 
recordation. 

Nor has the case of Lonebaugh et al.v. United States 
(179 Fed., 476) any pertinency to this case, any more 
than the Schurz case, which it followed. The Lone¬ 
baugh case involved a conspiracy to defraud the 
United States of certain of its public lands. The 
point was whether any of the acts done by the con- 
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spirators occurred more than three years before the 
indictment was found. The court held that title 
passed by record and all that was done thereafter 
was not done to effect the object of the conspiracy. 

And the Schurz case differs in another respect from 
this case: In the Schurz case the element of fraud is 
utterly absent. The action cancelling the entry and 
the patent was taken because the land department, 
after recordation of the patent, became convinced 
' that the patent had been “ improvidently prepared 
and transmitted.’’ (See answer, 102 U. S., p. 380.) 
There was no charqe of fraud set up in the answer. 
The element of fraud did not enter into the case. If 
it had we think the court would have disposed of the 
proposition much like it did in Williams v. U. S. (138 
U. S., 514) where there was a technical rieht, but 
one acquired in a shameless inequitable manner. The 
court said : 

If all question of jurisdiction and procedure 
were removed, would anv court issue a man¬ 
damus to compel the officers of the Land De¬ 
partment to certify those lands to the State? 
Would not the equity developed bv these facts 
forbid the court to issue such an order? 

This leads us to appellant’s second question, 
which is: 

II. 

After the United States had by its patent in fee, duly 
issued and recorded, vested in appellant the title in fee of 
the land described in the patent, leaving to appellee only 
the ministerial duty of delivering the patent, can the appellee 
in a mandamus action brought in a court outside of the State 
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where the land is located, to require him to deliver the patent 
to the appellant, legally defend on the ground that the patent 
in fee was obtained by fraud and misrepresentation? 

Our answer is, Yes. 

The question assumes a premise the soundness of 
which we do not admit. But, assume that bv reason 
of what occurred the title passed so that it will be 
necessary for the United States to bring suit to vacate 
the patent and to remove the cloud upon title put 
there by appellant’s reckless conveyance to Hegnes— 
and we might say, in passing, that a suit to effect the 
last result is probably advisable and will be brought 
if necessary—then we sav, upon this record the writ 
should not go. 

Messrs. Caster and Hegnes have placed such deeds 
as thev have taken from these Indians—at least in 
several instances, including the nominal appellant—on 
record in Charles Mix County. But those records 
fail to show anv conveyance in fee to the Indians, 
including this appellant. Mr. Ilegnes has purchased, 
of course, what no one will buv from him in the 
present situation ; no patent of local record showing 
that the United States has conveyed these lands to 
the Indians. No one now buying these lands can 
pose as an innocent purchaser and thus complicate 
anv action to be taken bv the United States to clear 
these titles. 

The appellant prays that you command the Secre¬ 
tary to deliver a patent in fee simple; that if the 
original is mutilated or destroyed, another patent be 
delivered, and for the benefit of no one but the pur¬ 
chaser from the Indian. 
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To grant the prayer, you must first decide that 
title has clearly passed. The patent would be deliv¬ 
ered pursuant to a judgment that the title was tech¬ 
nically all right. It would be recorded locally and 
then the trading would begin. That is what we desire 
to prevent. We can not believe that the writ of 
mandamus is to be prostituted to the base use of 
effectuating a fraud. On this record the Indian is 
before you practically, and impudently, saying: “ Yes, 
I put one over on the Secretary. By fraud, I now 
have him where he is bound to perform a mere minis¬ 
terial duty. Make him give up these muniments of 
successful fraud and deception. I am not compe¬ 
tent. I am not capable of managing my property. 
I have demonstrated that I am not by the way I dis¬ 
posed of it, for one thing. But I made him think so. 
Now I want you to make him come across, so that the 
persons who induced me to part with my title for a 
song can enjoy the fullness of successful fraud.” 

The writ of mandamus was not intended for any 
such purpose. 

If the Secretary has done something which will 
requiie him to go into court to undo what he has 
already done, is that a reason why this court should 
compel him to go still further and do something he 
has not done, on a record that shows not only that 
the situation now r existing was created by fraud and 
misrepresentation but that the sole beneficiaries of 
the allow ance of this writ will be those who took 
advantage of appellant’s incompetency and have 
bound her to a transaction w r hereby they will acquire 
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property worth from $4,800 to $6,000, for a grossly 
inadequate consideration, $2,500, only $110 of which 
have been paid, and with no protection to the 
appellant as to payment of the balance? 

In United States v. Debell (227 Fed., 760) v e have 
a situation similar to this; only in that case patent 
had been delivered (p. 767, ninth line). In that 
case, Debell, who took the deed f om the incompe¬ 
tent Indian, had conveyed to an innocent purchaser. 
So the United States could not recover the land, but 
did compel Debell to pay over the difference be¬ 
tween v. hat he paid and what he received ($2,000 
and $3,200). The disparity v. as not as great as in 
this case. 

The appellee should not be put in a position v here 
the remedy will be circumscribed as in the Debell 
case. 

It is needless to tell this court that the writ of 
mandamus is not a writ of right. Probably no other 
court in the country has had more frequent occa¬ 
sion to pass upon questions i elating to the writ of 
mandamus than this court. 

There are many cases cited in 26 Cyc., 143, and 
elsewhere in that volume, which support the view 
that the writ is not a writ of right but goes only, in 
the discretion of the court, to promote justice, to give 
effect to a right—and never to promote a wrongful 
enterprise, to effectuate or to perpetuate a wrong. 
On page 146 it says that “The writ of mandamus 
issues only in case of necessity, to prevent injustice or 


* 
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great injury. If there be an element of doubt of its 
necessity or propriety, it will not go.” 

Is the court convinced on the pleadings in this case 
that you must let the writ go “ to prevent injustice or 
great injury”! Are you convinced that there is no 
doubt of the “ propriety” of its going! Are you con¬ 
vinced that there has been shown a clear legal right 
to the writ! If you think that a clear legal right to 
it has been shown, then you have decided the question 
of title. 

We think that a few decisions rendered by the 
Supreme Court and by this court justify you, on the 
record, no matter what you may think about the 
technical question as to wffien and how r title passes, 
in affirming the judgment of the lower court refusing 
the writ. We cite the cases but without repeating 
the text in detail. All are mandamus cases and 
some concede the existence of the legal right which 
the court refused its process of mandamus to effect. 

U. S. ex ret. Turner v. Fisher , 222 U. S., 204. 

Lane v. Duncan Townsite Co., 44 App. 

D. C., 63. 

U. S. ex rel. McManus v. Fisher , 39 App. 

D. C., 176. 

U. S. ex rel. Laws v. Davenport, 34 App. 

D. C., 502. 

U. S. ex rel. Stevens v. Richards, 33 App. 

D. C., 410, 418. 

Richards v. Davison, 44 Wash. Law Rep., 

731. 

In the Turner case, the department had canceled 
the enrollment and allotment without due process 
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of law, as the court found and declared, thereby 
bringing the technical legal situation into exactly 
that of the Goldsby case (211 U. S., 249) and exactly, 
if the appellant is right on her point of law, as, in 
this case, within the operation of the Schurz decision. 
Yet the court said: 

But mandamus is not a writ of right. It 
issues to remedy a wrong, not to promote 
one, and will not be granted in aid of those 

who do not come into court with clean hands. 

In the Duncan Townsite case, the legal situation 
was similar to that in the Frost case; and the Frost 
case (216 U. 8., 240) was the one relied upon by the 
Duncan Townsite Co. It persuaded the lower court, 
in spite of the fact that the record showed fraud in 
procuring the allotment, to order the issue of the 
writ. Yet this court reversed on the ground that: 

The wTit of mandamus is not a writ of right, 
and the remedy can only be invoked w hen the 
relief sought possesses sufficient merit to 
appeal to the sound discretion of the court. 
The party seeking it must come into court 
with (‘lean hands, and with a clear legal right 
for which the law 7 affords no adequate remedy. 
The w’rit will not, therefore, issue to compel 
the performance of a wrong or to confirm or 
perpetuat e & f raud. 

In the Laws case, the Commissioner was nullifying 
an act of Congress, because, as he plead, the passage 
of the act had been procured by fraud. He had 
called the attention of Congress to the matter, but 
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Congress had failed to repeal the act. Notwith¬ 
standing that, he refused to carry out the act. And 
neither the lower court nor the appellate court com¬ 
pelled him so to do. 

The text book-writers support the proposition. 

High’s Extraordinary Legal Remedies, Sec. 

26. Merrill on Mandamus, Secs. 68, 71, 72. 

Spelling on Injunction, etc., Sec. 1380. 

In People v. Assessors (137 N. Y., 201, 204), the 
court said: 

The writ (of mandamus) will be granted 
to pi event failure of justice, but never to 
promote manifest injustice. It is a reme¬ 
dial process and may be issued to remedy 
a wrong, not to promote one; to compel 
the discharge of a duty which ought to be 
performed, but not to compel the perform¬ 
ance of an act w hich w ill w ork a public and 
private mischief, or to compel a compliance 
w ith the strict letter of the law T in disregard 
of its spirit or in aid of a palpable fraud. 
The relator must come into court with 
clean hands and he can not invoke this 
extraordinary remedy, as in this case, to 
evade the payment of his just portion of a 
tax by taking and claiming the advantage 
of a confessed mistake. Even if he had 
no other remedy he should be left to his 
own devices to escape the burden honestly 
resting on him, and the court may properly 
refuse to aid him by compulsory process. 

So, here, if the writ goes, it w ill be to compel the 
performance of an act which w ill work a public and 
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a private mischief; private, in that it may cause 
appellant to lose completely her valuable property 
and to receive therefor a mere pittance; and public, 
in that it will encourage just the thing that the Sec¬ 
retary is trying to break up—this unconscionable 
trafficking in Indian lands—trading on the incompe¬ 
tency of the wards of the Nation. The real appellant 
took advantage of this Indian. The complete suc¬ 
cess of his scheme was blocked by the Secretarv. 
Let him be left to his own devices. The court, as 
did the court below, may properly—and it should— 
refuse to aid him by any compulsory process. It 
will degrade one of the highest writs known to the 
law. 

In People v. Jeroloman (139 N. Y., 14, 17), the 
court, speaking through the late Mr. Justice Peck- 
ham, said: 

A mandamus is granted only in the sound 
discretion of the court. This discretion is not, 
of course, a capricious or arbitrary exercise of 
the power of the court to refuse relief even in 
a proper case. Where, however, it appears 
that with reference to the very question at is¬ 
sue the conduct of the party applying for the 
writ has been such as to render it inequitable 
to grant him the relief by mandamus, the 
court may, in the exercise of its discretion, 
refuse the writ. 

So, here, we show that the real appellant, by his 
conduct, has rendered it inequitable to grant the 
relief prayed for in the petition. And besides, as 


the eases hold, the withholding of the writ, as well 
as the granting of the writ, rests in the sound discre¬ 
tion of this court. The court below refused this 
writ. Is there aught in the record to show that he 
abused his discretion; that he acted arbitrarily or 
capriciously ? 

The appellant’s brief indicates some confusion as 
to the exact point presented by the pleadings and 
really in issue. We are not avoiding the patent or 
endeavoring to secure a judgment that it should be 
vacated. We are well aware that such an issue is 
triable in another form of action and in another ju¬ 
risdiction. The court need not decide that question 
here unless it thinks that the writ should issue. 
The point here is, Has the appellant so clear a right 
to the relief sought and will the granting of her 
prayer so promote the ends of justice that the writ 
should and must go? Go, to do what? To compel 
delivery of a patent fraudulently induced for the 
sole benefit of designing parties who have taken ad¬ 
vantage of the Indian. 

If, as they maintain and must maintain, title has 
already passed to appellant and thence to Hegnes, 
why all this trouble about the physical possession of 
of the patent? It can only be for the purpose of 
recording it so that innocent purchasers may be 
pointed to a record title on which they can rely. 
Can the court, on such a record, incline itself to a 
conviction that such a course will promote the ends 
of justice? ' 



The appellant’s third question is: 


III. 


If it be held that fraud and misrepresentation on the part 
of the patentee in obtaining her patent may be set up as a 
valid defense in this mandamus action, are the allegations of 
the answer sufficient as a plead of fraud and misrepresenta¬ 
tion against appellant’s demurrer? 

Our answer is, Yes. 

What is it that the demurrer admits } . 


We are dealing with the question of competency 


and capability “ of managing his 


or her affairs.” 


When the Secretary— no other person or tribunal— 
shall be satisfied that the Indian is thus competent 


and capable, he may cause the patent in fee simple 
to issue in advance of the termination of the trust 


period. A person's competency is very largely a 
matter of opinion, and the Secretary must be guided 
very largely by opinion evidence. It is very easy, as 
the Debcll case shows, for the Secretary to be imposed 
upon. It is also easy for his subordinate officers who 
examine into these questions and in turn must be 
guided largely by the opinions of others, likewise to 
be imposed upon. 

The answer (Record, p. 6) avers: 


* * * Your respondent by false and 
fraudulent representations was induced, on 
April 28, 1916, to believe and understand that 
the relator was competent and qualified to 
manage her own property, and, to that end, 
to receive a patent in fee for the lands held in 
trust for her by the United States. 




We are not transferring to the court the question 
whether or not she was competent and capable. 
That is not a question for the court, but exclusively 
within the jurisdiction of the Secretary to determine. 
Of course, in an action to annul a patent, the United 
States might have to aver as a fact that the Indian 
was incompetent and prove it to the satisfaction of 
the court. But this is not a suit by the United States 
challenging an adjudication made by one of its offi¬ 
cers. It is a sujt against the Secretary to compel him 
to perform what appellant says is a mere ministerial 
duty. The Secretary, in his answer, explaining why 
he has not performed such a duty, says that, at the 
threshold, he was induced to take the initiatory step 
by fraud and misrepresentation. The demurrer un¬ 
doubtedly admits that the Secretary was induced to 
believe and understand that appellant was compe¬ 
tent. But how can it admit that bare fact without 
admitting the qualifying fact—that the inducement 
was the result of fraud and misrepresentation? The 
evidentiary facts are not stated, to be sure; but they 
could serve no purpose in the pleading except to in¬ 
vite the court to pass upon them and determine itself 
the question of competency—that is, that in the 
court’s opinion, the appellant is, and was, competent 
or incompetent. 

But the answer does not stop at this point. Pro¬ 
ceeding with the narrative, the appellee said: 

* * * that he went to said Greenwood for 
the purpose of delivering said patent on the 




date last mentioned (May 13, 1916), but that 
before the time set for the delivery, to wit, on 
May 12, 1916, respondent was informed that 
he had been grossly deceived and misled as to 
the competency of the relator, and as to her 
qualifications, prior to the termination of the 
trust period, to receive a patent in fee and com¬ 
petently to manage and control her said 
property; that among other things, he was 
advised that the relator had already entered 
into an agreement (with) a designing white 
person engaging in trafficking in Indian lands 
and in acquiring title thereto at a purchase 
price far below the real value of the land. 
Whereupon, and moved by these considera¬ 
tions, to wit, that she was in fact incompetent 
and that his adjudication of her competency 
had been induced by fraud and misrepresenta¬ 
tion, he reversed his judgment as to the re¬ 
lator’s competency. 

The demurrer admits that on May 12, the day 
before he was to deliver the patent and invest the 
appellant with full citizenship, the Secretary was 
informed that he had been grossly deceived and 
misled as to appellant’s competency; that among 
other things, she had already contracted to dispose 
of her land; and that she was in fact incompetent, 
and not competent, as he had been induced by fraud 
and misrepresentation to believe. 

Then follows the recital of certain facts admitted by 
the demurrer and sustaining the preceding averments. 
The land is worth from $4,800 to $6,000. May 12, 


Mr. Caster procured her signature to a writing without 
reading it to her or without her reading it, although 
she understood that it was an agreement to convey 
her land to Hegnes for $2,500, which was from 
$2,300 to $3,500 below its value—she getting only 
$100 down. Is that an indication of competency 
and ability to manage her property? Would the 
Secretary have adjudged her competent and capable 
if she had not been represented as possessing more 
business acumen and plain common business sense 
and knowledge of values? The answer proceeds to 
allege that thereafter she signed a deed, at the in¬ 
stance of Mr. Caster, conveying her land to Hegnes 
although she did not know that she was signing a 
deed. Mr. Caster informed her that it was merely 
the same thing she had already signed. Hegnes and 
Caster, the answer avers, are jointly interested in 
the enterprise—and the Indian, although the records 
of Charles Mix County show a complete conveyance 
of her land to Hegnes, has received nothing except 
$110; no mortgage, note, security, or writing evidenc¬ 
ing that she is to receive another penny from Hegnes 
and Caster. 

All these facts are admitted by the demurrer and 
are ample to indicate that the Secretary, when he 
adjudged her competent and capable to manage her 
property, was, as he avers, misled by fraud and mis¬ 
representations as to the real facts touching her com¬ 
petency, and thus was fraudulently led into granting 
her application for the patent in fee. 
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Moreover, the appellant’s demurrer (Record, p. 8) 
never challenged the sufficiency of the answer as to 
its averments of fraud. The demurrer said: “Yes, 
all those are so; hut the Secretary has no discretion 
to refuse to deliver patent after the same has been 
signed, sealed, and recorded—such delivery is merely 
a ministerial duty.” The court will observe that the 
opinion of the trial court (Record, p. 8 el seq.) refers 
to “These cases,” etc. The caption was omitted in 
making up the transcript. The other case was one 
wherein Philip One Wing was the relator. It is not 
before this court for the reason that upon the over¬ 
ruling of the demurrer, the relator filed a replication, 
putting in issue these averments of fraud and mis¬ 
representation. The case is still pending in the 
lower court. 

But without prolonging the argument on this 
point, we content ourselves with quoting from U. S. 
ex rel. Turner v. Garfield (222 U. S., 204, 209): 

5. Although the petition for the writ alleged 
that relators were freedmen duly enrolled and 
denied the truth of the testimony on which 
their names were stricken off, vet where the 
answer of the Secretary referred to that 
testimony and alleged, “on information and 
belief, that the relators were not freedmen 
members or members by blood or marriage 
of the Creek Nation, and that their enrollment 
had been procured by fraud,” a defense was 
stated, proof of which would have defeated 
the right to a restoration of relators’ names, 
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even though they had been improperly stricken 
from the rolls without due process. ( United 
States ex rel. Redfield v. Windom, 137 U. S., 
636, 646; In re Sanford Fork & Tool Co., 
160 U. S., 247, 257.) 

6. Where a general demurrer to an answer 
containing such defense was overruled, and the 
relators, instead of replying, elected to stand 
on their demurrers, the writ of mandamus was 
properly refused. ( In re Sanford Fork & Tool 
Co., 160 U. S., 247, 257.) 

The court did not pass upon the sufficiency of the 
testimony (which was appended as an exhibit to the 
bill and related not to the original enrollment but 
to the ex parte hearing, had without due process of 
law, which resulted in striking the names from the 
rolls) but passed upon the sufficiency of the defense 
which was predicated in turn upon “information and 
belief.” 

So in this case the answer avers that appellant’s 
asserted status was secured by fraud and misrep¬ 
resentation as to her competency and further avers 
not only that she is incompetent, but exhibits facts 
that can lead but to that conclusion. Appellant 
filed a general demurrer and upon its being over¬ 
ruled elected to stand on the demurrer instead of 
replying, as w~as done in the companion One Wing 
case. The mandamus, w r e submit, w r as as properly 
refused in this case as it w r as in the Turner case. 

But the case must be considered from a broader 
point of view. The answer must be taken as a 
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whole—the demurrer conceding the verity of the 
facts alleged. Thus viewed, we have the spectacle 
of a designing white person, Hegnes, who has taken 
advantage of the incompetency of the Indian to make 
any intelligent disposition of her land and who with 
his colleague in these enterprises, will be the sole 
beneficiaries of favorable action by this court, really 
bringing this suit; the nominal appellant, who 
brought about the situation through fraud and mis¬ 
representation, being the victim of the real appellant’s 
success. The petition, of course, merely invites you 
to look at the Indian—the poor Indian wronged by 
the act of the Secretary in withholding patent; a sort 
of legal camouflage, which did not fool the lower court. 
The purpose of the real appellant is apparent; the 
effect of a judgment awarding the writ is easily com¬ 
prehended. Will the writ promote justice, even if 
there be a legal right on which to predicate it f Is 
that right clear or, as we submit, is it not more than 
doubtful—nonexistent ? 

We might confess here and now that the Secretary 
was deceived as to the competency of more than 
these 24 ol the 160; that there were a great number 
of the Indians to whom he did deliver the patents— 
and who have since sold their land, have squandered 
their money on automobiles, etc., and are now prac¬ 
tically paupers. But we are thankful that, in time, 
he had the chance to save these 24, including Mabel 
Pretty bull, from the same fate—and we express a 







feeling of confidence that this court of justice will 
do nothing that will force a situation where more 
Indians may be pauperized. 

The judgment below should be affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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